
No. 12,257

IN THE

United States

Court of Appeals

For the Ninth Circuit

Edward R. Biggs, Joh^st R. Hector, H. J.

LiTEDER and Martin M. Moreno,

Appellants,

vs.

Joshua Hendy Corporation,

Appellee.

Motion of Pacific Maritime Association

for Leave to File a Brief as Amicus Curiae.

and

Brief of Pacific Maritime Association as

Amicus Curiae With Appendices

Gregory A. Harrison,

Robert E. Burns,

Richard Ernst,

Brobeck^ Phleger & JIarrisox,

111 Sutter street,

San Francisco 4, Calif.

Attorneys for Pacific

Maritime Association.

PARKER PRINTING COMPANY, 1 80 FIRST STREET, SAN FRANCISCOFILED
btP 2^ 1950





SUBJECT INDEX

Page

Motion of Pacific Maritime Association for Leave to File a

Brief as Amicus Curiae a

Brief of Pacific Maritime Association as Amicus Curiae 1

Preliminary Statement 1

Argument 2

Conclusion 8



TABLE OF AUTHORITIES CITED

Pages

Cases

Addyston Pipe & Steel Co .v. United States, 175 U.S. 211,

;
228, 229 .:..... _ 7

Adkins v. E. I. duPont de Nemours & Co., 176 F.2d 661

( 10th Circ. ) 5

Atallah v. Hubbert,& Co., 168 F.2d 993 (4th Circ), cert, den

335 U.S. 868 sub noni Cingrigrani v. Hubbert 5

Battaglia v. General Motors Corp., 169 F.2d 254 (2d Circ.)
;

cert. den. 335 U.S. 887 4, 6, 7

Blount V. Windley, 95 U.S. 173, 180 6

Brooklyn Savings Bank v. O'Neil, 324 U.S. 697, 704, 709 6

Busch V. Wright Aeronautical Corp., 174 F.2d 322 (6th

Circ.) 5

Calder v. Bull, 3 Ball- 386, 390 „ 6

DaiT V. Mutual Life Ins. Co., 169 F.2d 262 (2nd Circ.) cert,

den. 335 U.S. 871 4, 7

Duane Moss, et al v. Hawaiian Dredging Co. et al., and con-

solidated cases, No. 12,571 (9th Circ.) b

Fisch V. General Motors Corp., 169 F.2d 266 (6th Circ.) cert,

den. 335 U.S. 902 ! 4, 6

Gibbons v. Ogden, 9 Wheat 1, 196, 197 _... 4

Home Building & Loan Association v. Blaisdell, 290 U.S.

398, 435 7

Johannessen v. United States, 225 U.S. 227, 242 6

Lasater v. Hercules Powder Co. 171 F.2d 263 (6th Circ.) 5,6
Lassiter v. Guy F. Atkinson Co., 176 F.2d 984 (9th Circ.) 5

Lee V. Hercules Powder Co., 171 F.2d 950 (7th Circ.) 5

Louisville & Nashville R. Co. v. Mottley, 219 U.S. 467, 482,

485,486 ;; 7



TabzjB of AuTHORrms Cited iii

Pages
Manosky v. Bethlehein-Hingham Shipyard, 177 F.2d 529 (1st

Circ.) 5

McDaniel v. Brown & Root, Inc., 172 F.2d 466 (10th Circ.) 5

National Carloading Corp. v. Phoenix-El Paso Express, Inc.,

142 Tex. 141, 176 S.W.2d 564, cert. den. 322 U.S. 747 4

Newsome v. E. I. duPont de Nemours & Co., 173 F.2d 856

(7th Circ), cert, den 338 U.S. 824 5

Norman v. Baltimore & Ohio R. Co., 294 U.S. 240, cases cited

at pp. 307-311 4,7

North American Co. v. Securities & Exchange Commission,

327 U.S. 686, 705, and cases cited at 705 and 706 4

Potter V. Kaiser Co., 171 F.2d 705 (9th Circ.) 5

Rogers Cartage Co. v. Reynolds, 166 F.2d 317 (6th Circ.) 4, 6

Rose V. J. Neils Lumber Co., 171 F.2d 706 5

Scranton v. Wheeler, 179 U.S. 141, 162, 163 7

Seese v. Bethlehem Steel Co., 168 F.2d 58 (4th Circ.) 4, 6, 8

Stephens v. Cherokee Nation, 174 U.S. 445, 477, 478 6

Thomas v. Carnegie-Illinois Steel Corp., 174 F.2d 711, 713

( 3rd Circ.) 5, 7

Watson V. Mercer, 8 Pet. 88, 110 6

Statutes

Fair Labor Standards Act of 1938

:

Section 7 2

Section 2(a) 3, App. 14

Section 9 3, App. 15

Public Law 177, Section 2, 81st Congress 2

Public Law 393, Section 16(e), 81st Congress, 29 U.S.C.

216b 1,2

Texts

House Committee's Report accompanying H. R. 858 3, App. 1

Senate Committee's Report accompanying H. R. 858 3, App. 4





No. 12,257

IN THE

United States

Court of Appeals

For the Ninth Circuit

Edwakd K. Biggs, John R. Hector, H. J.

LuEDER and Martin M. Moreno,

Appellants,

vs.

Joshua Hendy Corporation,

Appellee.

Motion of Pacific Maritime Association for Leave

to File a Brief as Amicus Curiae

To the Honorable, the Judges of the United States Court

Of Appeals for the Ninth Circuit:

Now comes Pacific Maritime Association and respect-

fully moves that the Court grant leave to file the annexed

brief amicus curiae, and that the Court consider it in sup-

port of the constitutionality of Section 16(e) of the Fair

Labor Standards Amendments of 1949 (29 U.S.C, 2166).

The decision of this constitutional issue is of major sig-

nificance. A large number of overtime-on-overtime suits

are pending in various courts in the continental United

States and in the Territory of Hawaii. Many of these in-
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volve the longshore and stevedoring industry and seek re-

covery against members of this Association, whose mem-

bership includes virtually all Pacific Coast employers of

longshore and stevedoring labor.

Pending in this court is Duane Moss, et al. v. Hawaiian ^'

Dredging Co., et al., and consolidated cases, No. 12,571. In

that group of cases the issue of the constitutionality of the

Overtime-on-Overtime Act is being presented to the Court

under an oral stipulation, arrived at in the hearing before

this Court on June 19, 1950, that final judgment may be

entered for the defendants if the Overtime-on-Overtime

Act is held constitutional. Other cases, including many be-

ing defended by private employers as well as those de-

fended by the United States, are pending in the District

Courts in California, Washington and Hawaii. In at least

one of these, counsel for the plaintiffs have specifically

agreed with counsel undersigned that the complaints may

be dismissed if the Overtime-on-Overtime Act is held con-

stitutional.

Respectfully submitted,

Gregory A. Harrison,

Robert E. Burns,

Richard Ernst,

Brobeck, Phleger & Harrison,

Attorneys for Pacific

Maritime Association.
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Edward K. Biggs, John R. Hector, H. J.

LuEDER and Martin M. Moreno,

Appellants,

vs.

Joshua Hendy Corporation,

Appellee.

Brief of Pacific Maritime Association

as Amicus Curiae

PRELIMINARY STATEMENT

The constitutional issue before this Court is the validity

of Section 16(e) of Public Law 393, 81st Congress, 29

U.S.C. 216b. This reads:

"No employer shall be subject to any liability or

punishment under the Fair Labor Standards Act of

1938, as amended (in any action or proceeding com-

menced prior to or on or after the effective date of

this Act), on account of the failure of said employer

to pay an employee compensation for any period of

overtime work performed prior to July 20, 1949, if

the compensation paid prior to July 20, 1949 for such
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work was at least equal to the compensation which

would have been payable for such work had section 7

(d) (6) and (7) and section 7 (g) of the Fair Labor

Standards Act of 1938, as amended, been in effect at

the time of such payment."

This is a reenactment of the provision of Section 2 of Pub-

lic Law 177, 81st Congress. This provision, plus the sub-

stantive changes of Section 7 of the Fair Labor Standards

Act of 1938 referred to therein, constitute what has become

popularly known as the "Overtime-on-Overtime Act."

In the instant case this Court handed down its opinion

on June 28, 1950, giving effect to the Overtime-on-Overtime

retroactive provision. The result was to require the em-

ployer to pay the full amount of overtime compensation

required by law while giving him credit for all overtime

compensation previously paid as required by contract. Thus

the plaintiffs were awarded full overtime compensation

without giving them "overtime on overtime."

ARGUMENT

The Overtime-on-Overtime Act was intended by Con-

gress to provide a workable assimilation of contractual

and &tatutory provisions for the payment of overtime

compensation.

To do this, Congress has provided that there shall be

no pyramiding of statutory overtime on top of contractual

overtime. Overtime premium payable under a labor con-

tract may be excluded from the computation of the regular

rate of pay under the Fair Labor Standards Act and may

be credited against any overtime premium due under that

Act. With this being assured, employers and labor organ-
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izations are free to enter into collective bargaining ar-

rangements to give overtime conditions better than the

minimum e§,tablished by law. This is why organized labor,

employers, and the government joined in expressing the

need for this legislation.^

The retroactive provision was added in the Senate after

exhaustive hearings on the subject. On the basis of these

hearings, the Congress concluded that the overtime-on-

overtime claims were of the same nature as, and indistin-

guishable from, the Portal-to-Portal claims and that the

flood of overtime-on-overtime claims was a burden on in-

terstate commerce that, like the earlier flood of Portal-to-

Portal claims, threatened the free flow of commerce. Fol-

lowing the example of i)ortal-to-portal, another retroactive

modification of the Fair Labor Standards Act was enacted

to protect conunerce.- This, the Overtime-on-Overtime retro-

active provision, is accordingly in the mold of retroactive

modification of the Fair Labor Standards Act used in Sec-

tion 2(a) and Section 9 of the Portal-to-Portal Act.^

The Overtime-on-Overtime retroactive provision is con-

stitutional for the same reasons that sustain these other

retroactive modifications of the Fair Labor Standards

Act. It is a proper exercise of the Congressional power to

regulate interstate commerce. This power "is the power

to regulate; that is, to prescribe the rule by which com-

merce is to be governed. This power, like all others vested

in congress, is comjolete in itself, may be exercised to its

1. See the House Committee's Report accompanying H. R. 858

printed in part as Appendix A, particularly p. 3.

2. See the Senate Committee's Report accompanying H. R. 858

printed in part as Appendix B, particularly pp. 12, 13,

3. The language of each of these is set forth in Appendix C.
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utmost extent, and acknowledges no limitations, other than

are prescribed in the constitution. . . . The sovereignty of

congress, though limited to specified objects, is plenary

as to those objects. . . . The wisdom and the discretion of

congress, their identity with the people, and the influence

which their constituents possess at elections, are . . . the

sole restraints on which they have relied, to secure them

from its abuse. "^ In the exercise of this power. Congress

may use an unreviewable judgment in fashioning remedies

to foster and promote commerce by removing burdens and

obstructions to its free and uninterrupted flow, and even

to prevent commerce from promoting physical, moral or

economic evil. ''This broad commerce clause does not oper-

ate so as to render the nation powerless to defend itself

against economic forces that Congress decrees inimical or

destructive of the national economy. Rather it is an affirm-

ative power commensurate with the national needs. It is

unrestricted by contrary state laws or private contracts."^

The constitutionality of retroactive modifications of the

Fair Labor Standards Act is fully established. All the con-

stitutional arguments attacking them have been fully dis-

posed of in several opinions.^ So clear is the case, that the

later opinions of the Courts of Appeal, including three op-

4. Gibbons v. Ogden, 9 Wheat 1, 196, 197.

5. (Italics added) North American Co. v. Securities & Exchange
Commission, 327 U.S. 686, 705, and cases cited at 705 and 706. See
also Norman v. Baltimore & Ohio R. Co., 294 U.S. 240, cases cited

at pp. 307-311 ; National Carloading Corp. v. Phoenix-El Paso Ex-
press, Inc., 142 Tex. 141, 176 S.W.2d 564, cert. den. 322 U.S. 747.

6. Bogers Cartage Co. v. Reynolds, 166 F.2d 317 (6th Circ.)
;

Seese v. Bethlehem Steel Co., 168 F.2d 58 (4th Circ.) ; Battaglia v.

General Motors Corp., 169 F.2d 254 (2d Circ.) ; cert. den. 335 U.S.
887; Darr v. Mutual Life Ins. Co., 169 F.2d 262 (2nd Circ.) cert,

den. 335 U.S. 871 ; Fisch v. General Motors Corp., 169 F.2d 266
(6th Circ.) cert. den. 335 U.S. 902.
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inions of this Court, have upheld the constitutionality of

the retroactive modifications Avithout any extended discus-

sion of the arguments.'^

"Up to now every decision has upheld the constitu-

tionality of the [Portal-to-Portal retroactive] statute.

The unanimity of result represents as accurate an ex-

l^ression of the views of the federal judiciary as it is

possible to obtain. In adition to this unanimity among
District Courts and Courts of Appeals there is the

uniform refusal of certiorari by the Supreme Court.

We have been taught that a denial of certiorari does

not mean Supreme Court approval of a Court of Ap-

peals position. But in this particular situation Avhere

there have been eight denials involving the same con-

stitutional questions, we think that the series of de-

nials is not without an implicit significance with regard

to the Supreme Court's attitude upon the question in-

volved."^

Turning to the Constitutional arguments considered in

the principal opinions, it is clear there is no Constitutional

difference between the Portal-to-Portal and the Overtime-

on-Overtime retroactive modifications of the Fair Labor

Standards Act. Indeed, the District Court, after study of

7. Potter- V. Kaiser Co., 171 F.2d 705 (9th Ch-c.) ; Rose v. J.

Neils Lumber Co., 171 F.2d 706 ; Lassiter v. Guy F. Atkinson Co.,

176 F.2d 984 (9th Circ.) ; Atallah v. Huhbert d- Co., 168 F.2d 993

(4th Circ), cert. den. 335 U.S. 868 sub nom Cingrigrani v. Hubbert;
Lasatcr v. Hercules Powder Co., 171 F.2d 263 (6th Circ.) ; Lee v.

Hercules Powder Co., 171 F.2d 950 (7th Circ.) ; McDaniel v. Brown
& Root, Inc., 172 F.2d 466 (10th Circ.) ; Newsome v. E. I. duPont
de Nemours & Co., 173 F.2d 856 (7th Circ), cert. den. 338 U.S.

824; Busch V. Wright Aeronautical Corp., 174 F.2d 322 (6th Circ)
;

Adkins v. E. I. duPont de Nemours & Co., 176 F.2d 661 (10th

Circ.) ; Manosky v. Bethlehem-Hingham Shipyard, 177 F.2d 529

(1st Circ).

8. Thomas v. Carnegie-Illinois Steel Corp., 174 F.2d 711, 713

(3rd Circ).
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this in the Moss case, concluded that "the issue of constitu-

tionality as raised is not substantial."^

These provisions are retroactive, but it is well established

that retroactive laws are not prohibited by the Constitution

in civil cases. The courts have no power to declare an Act

of Congress void upon that ground alone.^*'

The retroactive provisions admittedly have affected

property rights. "What was taken away was the right to

recover on claims of purely statutory origin, claims given

by statute not as compensation for labor performed but as

a means of regulating wages and hours of work in inter-

state comerce."^^ These rights are purely statutory. They

are but the incidental product of a regulation of commerce.

They are rights of a "private-public character"^^ and so

peculiarly subject to modification, control or abolition in

the public interest. Being "purely the creature of statute,

they may be altered or abolished by the Congress which

established them at any time before they have ripened into

final judgment""

9. Tr. in No. 12571, pp. 54, 55.

10. Fisch V. General Motors Corp., 169 F.2d 266, 271, 272,
upholding Portal-to-Portal, citing Blount v. Windley, 95 U.S. 173,

180 ; Watson v. Mercer, 8 Pet. 88, 110. See also Calder v. Bull, 3

Dall. 386, 390 ; Stephens v. Cherokee Nation, 174 U.S. 445, 477, 478

;

Johannessen v. United States, 225 U.S. 227, 242.

11. Seese v. Bethlehem Steel Co., 168 F.2d 58, 64.

12. Brooklyn Savings Bank v. O'Neil, 324 U.S. 697, 704, 709.

13. Rogers Cartridge Co. v. Reynolds, 166 F.2d 317, 321, which
was relied upon by this Court in sustaining Section 9 of the Portal-

to-Portal Act in Lassiter v. Guy F. Atkinson, 176 F.2d 984, 986.

See also, upholding Portal-to-Portal, Battaglia v. General Motors
Corp., 169 F.2d 254, 259 ; Fisch v. General Motors Corp., 169 F.2d
266, 271 : "It is nothing short of a paradox to say that the Congress
could not abolish this previously granted right if it concluded that
the public interest required a change.

'

'
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A contention has been made that some statutory over-

time pay rights are of a contractual nature. This conten-

tion, self-contradictory on its face, is of no consequence

even if it were meritorious. Private persons cannot by con-

tract take themselves outside of the power of Congress to

regulate commerce.^^ Every contract has read into it the

reservation of essential attributes of sovereign power as

the postulate of the legal order.^^ Any contractual arrange-

ments that were initially subject to the commerce power

as exercised in the Fair Labor Standards Act must, in turn,

be subject to that power if its exercise changes that Act.

Such a statutory change may constitutionally render that

contract unenforceable or impair its value}^ "The power

of Congress in regulating interstate commerce was not fet-

tered by the necessity of maintaining existing arrange-

ments and stipulations which would conflict with the execu-

tion of its policy.
"^'^

14. Norman v. Baltimore & Ohio R. Co., 294 U.S. 240, 308.

15. Home Building & Loan Association v. Blaisdell, 290 U.S.

398, 435.

16. BattagUa v. General Motors Corp., 169 F.2d 254, upholding-
Portal-to-Portal, quoting Louisville <& Nashville B. Co. v. Mottley,
219 U.S. 467, 482, 485, 486 and citing Norman v. Baltimore & Ohio
B. Co., 294 U.S. 240, 307-309 ; Addyston Pipe & Steel Co. v. United
States, 175 U.S. 211, 228, 229 ; Scranton v. Wheeler, 179 U.S. 141,

162, 163.

See also, upholding Portal-to-Portal, on this
'

' contractual right"
point, Darr v. Mutual Life Ins. Co., 169 F.2d 262, 266 ; Fisch v.

General Motors Corp., 169 F.2d 266, 270, 271 ; Thomas v. Carnegie-
Illinois Steel Corp., 174 F.2d 711, 713.

17. Norman v. Baltimore & Ohio B. Co., 294 U.S. 240, 310.
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CONCLUSION

The constitutionality of retroactive modifications of the

Fair Labor Standards Act, whether Portal-to-Portal or

Overtime-on-Overtime, was summed up by the Court of Ap-

peals for the Fourth Circuit in the Seese case :^^

"The Fair Labor Standards Act did not provide

payment for employees engaged in that commerce but

means by which wages might be regulated through

application of maximum and minimum standards.

When it was learned that this instrument of regula-

tion was about to be used in such way as to injure the

very commerce that it was designed to help, it is idle

to say that Congress was without power to amend it

in such way as to avoid the evil that was threatened."

Respectfully submitted,

Gregory A. Harrison,

Robert E. Burns,

Richard Ernst,

Brobeck, Phleger & Harrison,

Attorneys for Pacific

Maritime Association.

18. Seese v. Bethlehem Steel Co., 168 F.2d 58, 63.

(Appendices follow)







Appendix A

''Tst''s7sT:r \
HOUSE OF REPRESENTATIVES

\ ^^Ul

CLx^RIFYING OVERTIME COMPENSATION IN

CERTAIN INDUSTRIES UNDER THE FAIR
LABOR STANDARDS ACT

February 15, 1949.—Committed to the Committee of the AVhole

House on the State of the Union and ordered to be printed.

Mr. Lesinski, from the Committee on Education and Labor,

submitted the following

REPORT
[To accompany H. R. 858]

The Committee on Education and Labor, to whom was

referred the bill (H. R. 858) to clarify the overtime com-

pensation provisions of the Fair Labor Standards Act of

1938, as amended, as applied in the stevedoring and build-

ing construction industries and for other purposes, having

considered the same, report favorably thereon with amend-

ments and recommend that the bill as so amended do pass.

The amendments are as follows

:

(a) Page 1, line 7, after the word "employee" and before the

dash, insert "employed in the longshore, stevedoring, building and

construction industries.
'

'

(b) Amend the title so as to read

:

A bill to clarify the overtime compensation provisions of the

Fair Labor Standards Act of 1938, as amended, as applied in the

longshore, stevedoring, building and construction industries.
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STATEMENT

Under collective bargaining arrangements antedating the

Fair Labor Standards Act of 1938, covering employees in

the longshore, stevedoring, building and construction in-

dustries, work at straight-time rates has long been limited

to specified hours of the day and week which were estab-

lished in good faith under such agreements as the basic,

normal, or regular workday or workweek for such em-

ployees. Under these agreements, work outside the basic,

normal, or regular workday or workweek has traditionally

been considered overtime and has been paid for at an over-

time rate providing compensation 50 percent or more in

excess of the bona fide rate payable during the basic, nor-

mal, or regular workday or workweek. Work performed on

Saturdays, Sundays, holidays or on the sixth or seventh

day of the workweek was likewise ordinarily made com-

pensable at such contract overtime rates. The same pattern

of compensation for employees in these industries was con-

tinued in collective bargaining agreements executed since

the Fair Labor Standards Act of 1938 became effective.

Under the decisions of the Supreme Court of the United

States in Bay Ridge Operating Co. v. Aaron and Huron

Stevedoring Corp. v. Blue (335 U.S. 838), handed down on

June 7, 1948, it was settled that the premium payments

made to longshoremen for Saturday, Sunday, holiday, and

night work under such agreements were not true overtime

premiums for purposes of the Fair Labor Standards Act

but were, rather, payments for work at undesirable hours.

As such, the existing provisions of the Fair Labor Stand-

ards Act required that they be included in computing the

regular rate of such employees and that they could not be

credited toward overtime compensation due under the act.
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The committee has heard testimony of representatives of

labor, management, and the Department of Labor, all of

whom are in agreement that the present law, in circmn-

stances such as those considered by the Supreme Court in

the Bay Ridge case, is creating serious difficulties in the

maintenance of desirable labor standards arrived at through

collective bargaining in the longshore, stevedoring, build-

ing and construction industries, and that amendment of the

act to correct this situation is urgently necessary in order

to prevent labor disputes which would seriously burden and

obstruct commerce.

The potential effects of the present overtime require-

ments of the Fair Labor Standards Act on these types of

agreements were demonstrated in the negotiation of a new

contract for the east coast longshore industry in the fall

of 1948. The inability of the parties to agree on a substi-

tute for their traditional work pattern was an obstacle to

settling a crippling strike. The anticipation of prompt

legislative action to remedy this situation was one of the

factors inducing settlement.
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Appendix B

Calendar No. 391

81sT Congress ) o-pxt Arn-r^ S
Report

1st Session \

bENATH.
^ >^.q_ 4Q2

CLAEIFYING OVERTIME COMPENSATION UNDER
THE FAIR LABOR STANDARDS ACT

OF 1938, AS AMENDED

May 18 (legislative day, April 11), 1949.—Ordered to be printed

Air. Hill, from the Committee on Labor and Public Welfare,

submitted the following

REPORT
[To accompany H. R. 858]

The Committee on Labor and Public Welfare, to whom
was referred the bill (H. R. 858) entitled "A bill to clarify

the overtime compensation provisions of the Fair Labor

Standards Act of 1938, as amended, as applied in the long-

shore, stevedoring, building, and construction industries,"

having considered the same, now report the said bill, with

amendments, and recommend that said bill, as so amended,

do pass.

STATEMENT

This bill is intended as an amendment to section 7 of the

Fair Labor Standards Act of 1938 and is designed to cor-

rect a situation which has developed in connection with the

Vj\f S

V,n



Appendix 5

so-called "clock overtime" or "overtime on overtime" issue.

While this problem has arisen in a number of industries in

this country, it has assumed particular importance in the

longshore and stevedoring industries. In those industries,

it has become particularly acute because of the decision of

the Supreme Court in the case of Bay Ridge Operating Co.,

Inc. V. Aaron (334 U.S. 446, 1948) and a series of claims

instituted in the courts seeking to recover, under the Fair

Labor Standards Act of 1938, extra compensation allegedly

due by reason of the failure of these industries to compute

overtime compensation in compliance with that act. Esti-

mates of the possible liability of industry generally vary

substantially. The minimum figure which has been cited

for the longshore and stevedoring industries is $10,000,000,

but other estimates for these industries range up to a figure

approximating $300,000,000. In other industries, such as

electric and gas utilities, where continuous operations are

essential, the potential liability is undetermined but of a

substantial nature.

Basically, the problem stems from the failure of the

Congress to include in the Fair Labor Standards Act any

definition of "regular rate" of pay. The applicable provi-

sions of that act read as follows

:

Sec. 7. (a) No employer shall, except as otherwise provided in

this section, employ any of his employees who is engaged in com-

merce or in the production of goods for commerce

—

*******
(3) for a workweek longer than forty hours after the ex-

piration of the second year from such date,

unless such employee receives compensation for his employment in

excess of the hours above specified at a rate not less than one and
one-half times the regular rate at which he is employed.

The bill, the adoption of which this committee recom-

mends, would have the effect of furnishing a partial defini-
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tion of "regular rate" of pa}^ in that the following extra

compensation would not be deemed a part of the regular

rate of pay^ for the purpose of computing statutory over-

time and would be creditable toward overtime pa^nnents re-

quired by the law

:

1. Premium rates for work on Saturdays, Sundays, or

holidays, or on the sixth or seventh day of the workweek,

where the premium rate is not less than one and one-half

the rate established in good faith for like work performed

during nonovertime hours on other days

;

2. Premium rates for work outside the basic, normal, or

regular workday (not exceeding 8 hours) or workweek (not

exceeding 40 hours) established in good faith by contract

or agreement where the premium rate is not less than one

and one-half times the rate established in good faith by

contract or agreement for like work performed during such

workday or workweek.

Two main questions were raised before your committee.

As passed by the House, by a vote of 230 to 7, the bill ap-

plied only to future claims and was limited to the long-

shore, stevedoring, building, and construction industries.

There was testimony to the effect that the House Committee

on Education and Labor was unable to act upon the sug-

gestion that a provision be added giving the bill retroactive

effect because, it was claimed, under the rules of the House

such a provision would not have been germane since the

bill as originally introduced did not cover retroactivity.

In the hearings before your committee, substantial issues

were raised as to (1) whether the bill should be made retro-

1. A full definition of "regular rate" of pay is now being con-
sidered by your committee in connection with the over-all revision
of the Fair Labor Standards Act proposed in S. 653.
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active to protect employers against existing claims for so-

called "overtime on overtime" and (2) whether the bill

should be broadened to include industry generally, instead

of being restricted to the industries mentioned above. A
subcommittee heard extensive testimony on both of these

points from union and industry spokesmen, from counsel

for claimants who have filed suit, and from certain of the

executive departments and agencies. At the close of the

hearings, briefs were requested by the subcommittee.

At the hearings, the proposal for retroactive validation

of the provisions in collective bargaining or other employ-

ment agreements conforming to the standards generally

agreed upon for future application was opposed principally

by counsel for claimants who have instituted suits to re-

cover so-called "overtime on overtime." They were joined

in opposition by counsel for the CIO. On the other hand,

the retroactive feature was not opposed by the A. F. of L.

and, while that organization did not affirmatively support

the principle of retroactivity, testimony of the International

Longshoremen's Association, the A. F. of L. union prin-

cipally affected, strongly suggested the need for such relief.

The executive departments either supported the proposal

for retroactive relief or failed to register any opposition

thereto. No serious objection was made to the proposal that

the bill be broadened to include industry generally.

Upon a careful consideration of the testimony and briefs,

the committee has concluded that the bill should be amended

so as to validate past overtime practices under collective

bargaining or other agreements, thus avoiding the pay-

ment of "overtime on overtime" for the past as well as for
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the future. We have also concluded that the bill should

be made general in its application.

KETROACTIVITY

The only question remaining for consideration is wheth-

er the provisions of this bill should be made retroactive

so as to jirevent the maintenance of suits now pending or

the enforcement of claims which shall have accrued prior

to the enactment of this bill.

In considering this question, we have been fully cognizant

of the traditional policy against the granting of such relief

excei^t under special circumstances. Deviations from this

policy, we believe, should not be made lightly, for retroac-

tive relief is an extraordinary remedy.

The issue which the committee has had to resolve was

whether the facts establish the special circumstances war-

ranting retroactive relief. We are of the opinion that they

do. The considerations prompting this conclusion are as

follows

:

1. The claims are in the nature of windfalls and in der-

ogation of the collective-bargaining agreements as under-

stood in the jDast by the contracting parties. The longshore

contract involved in the Bay Eidge case specifically stated

that all time not denominated straight time "shall be con-

sidered overtime and shall be paid for at the overtime

rate." Moreover, the denial of retroactive relief would, in

effect, penalize the large bulk of employees who have chos-

en to abide by the terms of the collective agreement. The

inequity of allowing such claims to prevail is further ag-

gravated by reason of the fact that the bulk of such claims

I
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arose from wartime exigencies which distorted normal

work patterns.

2. The premimn arrangements, understood by the con-

tracting parties to conform to the statutory overtime re-

quirements, were the result of collective bargaining. There

is no evidence that the bargaining was other than at arm's

length. It resulted in an arrangement which was highly

advantageous to the employees covered by the collective

agreement. As the district court found in the Bay Ridge

case, there was 8^ times as much contractual overtime as

there was overtime measured by the number of hours in

excess of 40 worked for one employer. Further, to the ex-

tent to which the arrangement was intended to and did

spread employment by encouraging the concentration of

work in straight-time hours, it is consistent with one of

the main purposes of the maximum hour provision of the

Fair Labor Standards Act.

3. The House and Senate reports on the Fair Labor

Standards Act strongly support the view that the act was

—

intended to aid and not supplant the efforts of American workers to

improve their position by self-organization and collective bargain-

ing (H. Kept. No. 1452, 75th Cong., 1st sess., p. 9 ; S. Kept. No. 884,

75th Cong., 1st sess., pp. 3-4).

4. Without retroactivity, the effect upon many com-

panies that have an important impact upon conmierce may

be disastrous. As to the longshore industry, estimates of

potential liability range from $10,000,000 to approximately

$300,000,000. It is contended that the Government would

assume much of the potential liability. This would appear

to be the situation, at least in those areas covered by War
Shipping Administration contracts, as a result of the cost-

plus-fixed-fee arrangement and the 1945 indenmity agree-
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ment. It is questionable, however, whether the same result

would follow outside this area, as, for example, contracts

with the War Department, which did not contain any cost-

plus-fixed-fee ijrovision. It is probable, therefore, that the

industry, in the event of successful prosecution of these

cases, would not be completely insulated. The evidence pre-

sented to your committee reveals that the average steve-

dore has a net worth of between $100,000 and $250,000 ; that

his annual wage bill is between 10 and 15 times his net

wortli ; that collection of claims, adding only 5 percent per

annum to his wage bill for only 2 years, will threaten bank-

ruptcy to many of the companies affected. Liability for

even a small portion of these claims will threaten the sur-

vival of many of these companies.

5. On the basis of the evidence, it seems reasonably clear

that prior to 1943, the parties had no notice of their poten-

tial liability under the overtime provisions of the Fair

Labor Standards Act. Indeed, as early as December 1938,

in a letter written by the regional attorney of the Wage and

Hour Division in San Francisco, to a representative of the

longshore industry, the statement was made that the clock

overtime arrangement constituted statutory overtime. This

letter was part of the evidence produced in the recent trial

of the issue before the Federal district court in California,

as part of the good-faith defense under the Portal-to-Portal

Act (Public Law 49, 80th Cong.). The court rendered judg-

ment against the plaintiffs on the basis of this defense.

(See Moss v. Hawaiian Dredging Co., decided March 30,

1949, Case No. 25299-G, United States District Court,

Northern District of California, Southern Division.)
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6. Great reliance is placed by opponents of retroactivity

upon the position taken by the Wage and Hour Division

in 1943 and subsequent thereto. In a letter to the War
Shipping Administration, dated October 15, 1943, the Ad-

ministrator stated that in his view the overtime practice

of the longshore industry was in violation of the overtime

provisions of the Fair Labor Standards Act. He noted that

any change in wage practices of firms operating under con-

tract with the War Shipping Administration required ap-

proval of that agency and therefore invited comments and

suggestions from it. There followed numerous conferences

among interested Government agencies and it was the view

of the War Shipping Administration, the Army and Navy,

and the Department of Justice, that the Wage and Hour

Administrator was wrong in his construction of the act.

While the Administrator is vested with responsibility of

administering the Fair Labor Standards Act, and conse-

quently his views are to be accorded considerable weight,

his judgment is not necessarily infallible. Thus, the Ad-

ministrator, during this period, continued to uphold the

propriety of crediting week end and holiday contract over-

time against statutory overtime although it is to be noted-

that the Supreme Court subsequently ruled that this prac-

tice was likewise erroneous. These circumstances, i. e., the

division of view among responsible Government officials,

the length of the period during which the parties had ob-

served this practice without issue being raised, and the

fact that there was a reasonable question as to the correct-

ness of the Administrator's view, deprive the notice argu-

ment of much of its persuasive force.

The committee therefore, recommends that the bill in-

clude a provision for retroactivity. Precedent for such a
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retroactive provision is found in the Portal-to-Portal Act.

Under section 2 of that act, Congress provided relief

against portal-to-portal claims arising out of the Supreme

Court decision in the Mt. Clemens case (328 U.S. 680).

Under section 3 (d) of that act, Congress retroactively vali-

dated compromise agreements which had been rendered in-

valid by the Supreme Court decision in Schulte v. Gangi

(328 U.S. 108). In section 9, Congress provided for good-

faith defense against existing Wage and Hour claims of all

kinds in order to meet the problems resulting from Su-

preme Court decisions in cases such as Jewell Ridge Coal

Corp. V. Local No. 6167, UMW (325 U.S. 161), and Addison

V. Holly Hill Fruit Products, Inc. 322 U.S. 607).

The action of Congress in the Portal Act in meeting the

problems arising from these decisions represented a lawful

and proper exercise of its legislative functions. Under the

Fair Labor Standards Act, the courts are precluded from

granting equitable relief, however harsh or opi)ressive the

consequences. "Such matters," the courts have declared,

"are for Congress and not for the courts" {Missel v. Over-

night Motor Transportation Co., 126 F.(2d) 98, 111, af-

firmed 316 U.S. 572). (See also Birhalas v. Cuneo Printing

Industries, 140 F.(2d) 826, 829.)

We believe that the overtime-on-overtime claims cannot

be distinguished from the claims covered by the Portal-to-

Portal Act. In both cases the claims arose under the Fair

Labor Standards Act and would not have existed were it

not for that law; in both cases, the claims arose by reason

of the failure of Congress to define a basic term in that

act—the "workweek" in the portal-to-portal situation and
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"regular rate" in this overtime-on-overtime situation; in

both cases, prosecution of the claims violated the spirit of

collective-bargaining agreements; in both cases, the filing

of suits was deplored by responsible A. F. of L. officials;

in both cases, the collection of claims would unfairly penal-

ize employers who attempted in good faith to comply with

the wages-and-hours law. Indeed, in every important re-

spect the overtime-on-overtime claims closely parallel the

portal-to-portal claims. In our opinion, the factual and

legal findings recited in the Portal-to-Portal Act are equally

applicable here, and the situation requires the same expedi-

tious and equitable treatment by Congress.
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Appendix C

EXCERPTS FROM
TEXT OF PORTAL-TO-PORTAL PAY ACT

OF 1947

Sec. 2. Belief from Certain Existing Claims Under

THE Fair Labor Standards Act of 1938, as Amended, the

Walsh-Healey Act, and the Bacon-Davis Act.—
(a) No employer shall be subject to any liability or

punishment under the Fair Labor Standards Act of 1938,

as amended, the Walsh-Healey Act, or the Bacon-Davis

Act (in any action or proceeding commenced prior to or

on or after the date of the enactment of this Act), on ac-

count of the failure of such employer to pay an employee

minimum wages, or to pay an employee overtime compen-

sation, for or on account of any activity of an employee

engaged in prior to the date of the enactment of this Act,

except an activity which was compensable by either

—

(1) an express provision of a written or nonwritten

contract in effect, at the time of such activity, between

such employee, his agent, or collective-bargaining rep-

resentative and his employer ; or

(2) a custom or practice in effect, at the time of

such activity, at the establishment or other place where

such employee was employed, covering such activity,

not inconsistent with a written or nonwritten contract,

in effect at the time of such activity, between such em-

ployee, his agent, or collective-bargaining representa-

tive and his employer.
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Sec. 9. Reliance on Past Administrative Rulings, etc.

—In any action or proceeding commenced prior to or on

or after the date of the enactment of this Act based on any

act or omission prior to the date of the enactment of this

Act, no employer shall be subject to any liability or punish-

ment for or on account of the failure of the employer to pay

minimum wages or overtime compensation under the Fair

Labor Standards Act of 1938, as amended, the Walsh-

Healey Act, or the Bacon-Davis Act, if he pleads and proves

tliat the act or omission complained of was in good faith

in conformity with and in reliance on any administrative

regulation, order, ruling, approval, or interpretation, of

any agency of the United States, or any administrative

practice or enforcement policy of any such agency with

respect to the class of employers to which he belonged.

Such a defense, if established, shall be a bar to the action

or proceeding, notwithstanding that after such act or omis-

sion, such administrative regulation, order, ruling, ap-

proval, interpretation, practice, or enforcement policy is

modified or rescinded or is determined by judicial author-

ity to be invalid or of no legal effect.


